MASSACHUSETTS 

CIVIL PROCEDURE

I. Personal Jurisdiction

a. Basic Idea – regardless of whether P is going to sue in state or fed ct in Mass, the ct needs PJ over D or her property.  Can P sue D in Mass?

i. Two step process

1. satisfy a state statute, and

2. satisfy due process

b. Statutory Bases of In Personam Juris (gives power over D b/c he some sufficient contact w/ the forum)

i. D is present instate when served

1. unless by fraud or duress, or

2. instate to participate in some other unrelated litigation

ii. D is domiciled or resides in Mass

iii. D has usual place of business in Mass

iv. D consents

1. by filing suit here, P consents to counterclaims

2. D makes appearance w/o raising the defense of lack of PJ

3. D files a permissive counterclaim in the pending case

4. Parties to commercial K have expressly consented in advance

v. D is incorporated in Mass

vi. Long-arm statute – permits juris over NONRESIDENTS

1. claim must arise from the nonresident’s doing one or more of the following:

a. transact any business in Mass (even w/o being physically present)

b. contract to supply services or things in Mass

c. cause tortious injury IN Mass by act or omission IN Mass

d. cause tortious injury IN Mass by acto or omission ELSEWHERE provided D

i. regularly does or solicits business here

ii. engages in other persistent course of conduct here

iii. derives substantial revenue from goods used or consumed or services rendered here

e. holding an interest in, or using, or possessing real prop in Mass

f. Contracting to insure (anything) in Mass

g. Living as a party to marriage where marital domicile has been in Mass for at least one of the past 2 years before commencement of suit

2. always add “the long-arm is interpreted to reach to the Const limit”

c. Constitutional Standard

i. Test – does D have “such min contacts w/ the forum so that the exercise of jurisdiction does not offend traditional notions of fair play and substantial justice”

1. easy cases

a. domicile, consent, presence in the forum when served

2. tougher cases

a. Contact – some tie btw D and forum

i. “purposeful availment” = voluntary

1. in other words, D must “reach out” to forum – his presence was not by accident

ii. “foreseeability” that he could get his assed sued here

b. Fair play and substantial justice

i. “relatedness” btw this contact and the claim asserted by P

1. Does the claim asserted by P arise from D’s contact w/ forum?

2. relatedness is not req’d at all if D has subst or contin ties w/ the forum b/c that gives ct “general PJ” and he can be sued for a claim that arose anywhere

ii. “convenience”

iii. “state’s interest”

d. In Rem and Quasi-in-Rem Jurisdiction

i. When jurisdictional basis is not the person but his property

1. problem arises when the claim has nothing to do w/ the property (and the prop is D’s only tie to the state)

e. Forum Non Conveniens

i. Ct dismisses b/c justice would be better served by trial in another ct but the other ct is one in which xfr w/b impossible

II. Subject Matter Jurisdiction

a. Basic Idea – now that we have PJ over D in Mass and that we will sue in state ct, the next question is which ct

b. Superior Court Department
i. Principal trial ct for civil cases at law and equity

1. tort, K, sp perf, inunctions, decl judg, jud review of adjudicatory proceedings before administrative agencies (except unemployment compensation decisions (dist ct) and utility ratemaking adju (SJC))

2. > $25K in damages except it may retain b/c procedural rule

ii. One per county

c. District Court Department

i. Concurrent jurisd w/ Sup ct over actions at law where money damages are sought

1. there is no reasonable likelihood P would recover > $25K (excl interest and costs)

2. may retain if > $25K b/c procedural

ii. Some basic equit relief

iii. Jury trial if statute allows = 6 jurors

d. Other trial cts

i. Single justice of the SJC

1. sits in trial-type juris over equit relief claims (except labor disputes)

2. concurrent w/ Sup ct

ii. Probate and Family

1. exclusive over probate, divorce, etc, and health care proxy

2. concur w/ sup ct for equit relief

iii. Land Ct

1. title to land, registering title, foreclosing tax titles, discharging mtgs, determining muni boundaries

2. concur w/ sup ct and single justice re equit relief concerning title to land

iv. Housing Ct

v. Juvenile Ct

vi. Small Claims

1. special session of dist ct

2. civil (except defamation)

3. < $2000 excl of int and costs

4. may award double or triple damages even if exceeds $2000

5. NO amount in controversy limit for motor vehicle PD claims

a. No collateral estoppel or res judicata in later PI claims

III. Venue – where in Mass do we go?
a. K that provides for specific venue
b. Superior Ct = appropriate county

i. Dis Ct = appropriate district

1. venue is also okay in the judicial dist that adjoins a judicial dist where either party resides or has usual place of business

c. Rules

i. Local Actions

1. title or possession of land = situs of land

ii. Transitory Actions

1. all other cases

a. rent, use and occupation, or breach of covenant arising out of the use of realty

2. where either party resides or has usual place of business (NOT where employee works)

a. see Dist Ct for addtl rule

3. a corp may sue or be sued where it usually holds its annual shareholders’ meeting or where its last meeting was held

iii. Special cases

1. replevin – return of personal prop
a. where prop is located

2. trustee process

a. where trustee resides or has a usual place of business

3. neither P or D live in Mass

a. anywhere in Mass

d. Change of Venue

i. If venue is improper, ct may transfer or dismiss

IV. Service of Process – due process notice

a. Consists of

i. Summons and complaint

b. Served by

i. An officer or a civilian specially appointed by ct

1. FED – any nonparty at least 18 yoa

ii. Server files a “return of service” w/ clerk

c. Timing

i. w/in 90 days of filing complaint

1. FED – 120 days

d. Mechanics – Instate Service

i. Personal service

ii. Appropriate agent

iii. Usual place of abode

1. Fed – usual place of abode BUT w/ someone who resides there

iv. To serve Corp

1. any corp officer, managing or general partner, or

2. person in charge of princ place of business

3. Mass Sec of State

e. Mechanics – Out-of-State Service

i. By Long-Arm Statute

1. any method permitted in Mass

2. any method permitted in state where service

3. to out of state D, mail “return receipt req”

4. nonresident motorist 

a. delivery to registrar of MV in Mass, and

b. cert mail, RRR to D

5. any method ordered by court

ii. anyone proper under law of Mass or state where service

f. NO waiver by mail

i. FED – has waiver by mail

g. Once served, all subs comm. w/ atty

V. Pleadings

a. Notice pleading

b. Rule 11

i. Mass follows older version of R11

ii. Lawyer signs certifying that

1. she read it

2. best of her knowledge, good grounds to support it

3. not interposed for delay

c. Friv Litig

i. AFTER decision in case (WOW!)

ii. Tough standard – ct must determine the claims or defenses were wholly insubstantial, friv, and not in good faith

d. Complaint

i. Need NOT allege SMJ

1. FED – req’s such allegation in complaint

ii. Unless liquidated or ascertainable damage amount, do NOT put $$ in complaint

1. FED – must claim $$$

iii. Dist Ct DOES req amount

e. In Forma Pauperis

f. Def’s Response

i. w/in 20 days unless she brings motion and it’s denied then 10 days after denial

ii. waivable defenses

1. same as fed PLUS

2. pendency of a prior action in a Mass court

3. “permissive counterclaim” waives – D asserts def of lack of PJ = general appearance = waiver

iii. Special motion to dismiss – SLAPP

1. one who gets sued for written or oral statements to a legislative, executive, judicial body

2. ct must grant unless nonmoving party can show

a. party had no reasonable factual support or arguable basis in law, and

b. actual injury to nonmoving party

iv. Motion for enlargement

1. motion to get more time to do something

g. Counterclaim

i. Same as fed

h. Cross-claims

i. Same as fed

i. Amending Pleadings

i. Same as fed

ii. Nullity Doctrine = suit against a D who is dead when case filed
1. if SOL has not run when you served the corpse but it has once you figure out the D is a corpse and you must refile, you are screwed

2. does not apply if rep had been appointed when complaint filed, had notice of suit, and shows no prejudice

3. also does NOT apply if D dies AFTER case filed

VI. Joinder

a. Exceptions to FRCP

i. Parties

1. Impleader (third-party practice)

a. Process served to TPD must include third-party complaint and summons AND copies of all original pleadings from underlying action

b. w/I 20 days

i. FED – 10 days

c. D cannot implead someone who is not liable to D but is directly liable to P – indemnity or contrib. only

d. MASS permits impleader of joint tortfeasor for contribution

2. Intervention

a. Same as fed except

i. If case challenges constitutionality of state statute or muni reg, party asserting challenge MUST notice Mass AG

3. Interpleader

a. Same as fed

b. Often used by insurance co to determine which, if any, of the claimants are entitled to proceeds

i. If issue is whether ins co is liable, must use decl judgment, not interpleader

4. Class Action

a. Only one type in MASS – type 3 – common questions and class action as superior method

i. Prereq’s

1. numerosity

2. commonality

3. typicality

4. rep will adequately rep class interests

5. common questions predominate over individ questions

6. class action is superior method

b. Mass will NBOT certify a class for a limited purpose

i. FED will just for liability whereas it’s all or nothing in MASS

c. Notice to members is NOT req’d

i. BIG diff from FED

d. No right to opt-out of class

i. BIG diff from FED

e. Not req’d to certify class “ay an early practicable time”

5. Death of party AFTER case is commenced

a. Does action survive death

i. K cases = yes

ii. Tort = yes if assault, battery, or other damage to person, consequential damages arising put of PI to decedent (medical expenses), damages to real or personal prop or conversion of goods

1. IIED = yes b/c damage to person

b. If does not survive, opp party must

i. File a “suggestion of death”

c. If does survive, “move to subst” decedent’s rep

VII. Special Claims in Mass Procedure (remedies)

a. Injunctions

i. TRO or prelim injunction may be granted btw start of case and entry of judg to keep things status quo (pendente llite)

1. req’s 

a. surety and 

b. verified doc setting forth specific facts

ii. TRO

1. may be granted ex parte if spec facts are plead under oath showing “immediate and unreparable harm will occur before party can be heard”

2. not last more than 10 days

3. hearing on prelim inj w/in 10

iii. Prelim Inj

1. same as TRO except issued AFTER hearing

2. standard

a. subst likelihood will succeed on merits

b. subst threat that claimant will suffer irrep injury if not granted

c. balancing of equities favors issuance

3. immediately appealable

b. Decl Judg

i. A req for a binding decl of rights, duty, status and other legal relations
ii. m/b actual controversy (NO adv opinions)

iii. deeds, wills, written K’s, validity of a law

c. Attachment

i. Attempt to have D’s prop attached at commencement of action to ensure it will still be there to satisfy a judgment

ii. Must incl “D does not submit to PJ by contenting the attachment”

iii. Ct will grant ONLY if

1. “reasonable likelihood” that claimant will recover judg in at least same amnt

2. D has adeq liab ins to satisfy judgment

iv. Sheriff must serve

v. Ex parte attachment is unlikely

1. only if clear danger D will conceal, damage, or remove prop

d. Trustee Process

i. Same as attachment EXCEPT prop is hands of third party

1. ex. bank account

ii. Cannot be used for

1. defamation

2. malic. Prosec

3. assault & bat

4. recovery of goods and chattel

iii. ct issues “trustee summons”

iv. trustee files answer w/ ct describing prop

v. claimant must post bond if over $1000 unless action based on

1. judgment

2. K for personal services

3. K for goods sold and delivered

4. money due under K in writing

5. tort for op of unreg MV

6. order for alimony, maintenance, child sprt

vi. exempt funds

1. wages except to enforce alimony or child sprt
2. payroll acct

3. gov’t pension

4. $500 of a bank acct

5. AFDC

e. Reach and Apply

i. Like attachment EXCEPT prop is intangible or equitable interest

f. Fraudulent Xfr

i. Uniform Fraudulent Transfer Act

ii. Creditor may reach prop xfrd in fraud of creditor

1. incl any transfer by person insolvent if made w/o fair consideration

g. Med Mal

i. Every damages action goes to a screening tribunal to determine if legit or just “unfortunate medical result”

h. Lis Pendens

i. Notifies person that an action is pending involving title or use of real prop

1. first you make a motion that the ct finds issue w/ title or use of realty

2. then you file lis pendens w/ registry of deeds

a. puts world on notice

VIII. SOL’s

a. REMEMBER – this is substantive stuff and state law dictates in diversity

b. Accrual

i. General rule – statute starts to run from the “accrual” of the claim – when there is injury or breach (regardless whether claimant was aware of it)
ii. Exceptions

1. for some claims, the statute begins to run when the claimant learned or reasonably should have learned that she was harmed

a. PI – based on negligence

b. Med mal – accrues when health care professional committed the act UNLESS there is no way the patient was aware of negligence – then accrues when patient learned

i. Even then, action generally CANNOT be brought more than 7 years after negligent act (“statute of repose”)

c. Legal mal – same as med mal except w/o statute of repose (unlike dr’s, lawyers remain exposed)

d. Fraudulent misrepresentation in sale of realty

c. Basic rules

i. P must commence case before statute runs

1. usually when P files complaint and pays fee w/ clerk

2. however, may be commenced by mailing by certified mail – commenced at mailing

3. if mailed by reg mail, commenced when actually recvd by clerk

ii. D must raise SOL as an affirmative defense

iii. Statute “tolls” or stops from running

1. when suit commenced

2. suffering legal lack of capacity when the claim accrues – does not start to run until disability is removed

3. tortious injury to 12 year old does not start to run until injured turns 18

4. med mal no tolling

a. special rule for children – a minor whose med mal claim accrues before age of six may sue until he reaches 9

i. in no case may a med mal claim be asserted more than 7 years after negligent act

5. if P sues D before statute runs and D files counterclaim after statute ran, the counterclaim is timely

6. if P sues one day before statute runs and case is later dismissed w/o prej for insuf serv of process, the statute starts to run again upon dismissal and P has only one day left to file case or SOL will bar
a. if dismissal is for a matter of form (technicality), P may commence w/in one year

d. The Periods

i. Tort = 3 years

ii. Tort or K w/ pers inj = 3 years

iii. Breach of war = 3 years

iv. Breach of sales K under UCC = 4 years

v. Actions in K (not for PI) = 6 years

IX. Discovery

a. NO req’d disclosures in state practice
b. Disc tools

i. Unlike fed which does not allow these tools until 26(f) conf, Mass allows anytime

1. depositions – notice m/b given at least 7 days before depo

a. may be taken upon written ?’s and m/b asked by officer (ct reporter) – responses are oral and recorded

b. ct order req’d when

i. P seeks to take depo w/in 30 days of service (unless D has initiated discovery), or

ii. If there is no reasonable likelihood that recovery will exceed $5000

c. Audiovisual

i. If party intends to call treating physician or an expert as its own witness, audiovisual depo may be used at trial w/o ct order as long as

1. must give written report at least 30 days before noticing the a/v depo

2. must give notice stating depo will be used ILO of testimony

a. opp party has 14 days to make motion in opposition

ii. a/v depo of any other w req’s ct order

iii. no a/v depo w/in first 6 mos after commencing action

iv. objections to statements of treating phys and expert m/b made during the depo then filed w/in 21 days before trial and responded to w/in 14 days of receipt OR waived

1. objections to statements of other w’s m/b made before trial begins

2. Interrogatories

a. Recvng party has 45 days to respond (fed = 30)

b. No more than 30 interrogs (incl subparts)

3. Req for production

4. Phys or mental exam

5. Req for admission

c. Substantive scope of Discovery

i. Can discover “nonprivileged relevant info” “reasonable calculated to lead to admissible evid”

ii. b/c no req’d disclosure, parties must seek discovery about other party’s expert w’s

1. if expert expected to testify at trial (NOT consulting only expert)

a. send interrogs to party asking

i. names

ii. subj matter

iii. substance of facts and opinions

iv. summary of ground for each opinion

b. after recv answers, may depose w/ ct order or stipulation

i. if ct denies b/c of untimeliness, this is an abuse of discretion standard (and you will lose)

ii. requesting part pays expert for depos

iii. no general rule to suppl responses

1. must suppl

a. id of w’s or experts

b. if response was incorrect

c. response no longer true and failure to suppl is “in substance knowing concealment”

d. when ct orders

d. Discovery Procedures and Sanctions

i. No 26(f) conf

ii. Protective orders – to avoid disc of info

1. look out for putting priv comm. in issue

X. Termination of Case w/o Trial

a. Voluntary dismissal

b. Invol Dismissal

i. In addt to 12(b) grounds, can dismiss for

1. persistent refusal to comply w/ ct orders

2. clear and conv evidence that P attempted to commit fraud upon the ct (destroying docs, forgery, perjury)

3. failure to prosecute (when “convincing evid of unreasonable conduct or delay)

c. Default and Def Judg

i. Default entered by clerk (no action can be taken yet)

ii. Def judg

1. may be entered by clerk (BIG dif w/ fed) if

a. D fail to appear

b. Claim is for sum certain

c. P files affid that D is not infant or incompetent

d. Not a soldier in active service

2. D entitled to written notice served at least 7 days before hearing on damages (only if D filed appearance)

3. if D failed to appear and judgment secured by MV ins, insured is entitled to written notice at least 4 days before damages assessed

d. Failure to state a claim (12(b)(6))

i. In Sup Ct, motion m/b accompanied w/ brief

ii. Waived if hearing is not 

1. requested w/in 6 mos after filing AND 

2. argument not held w/in 1 year of filing

e. Summary Judg

i. Timing

1. D may move anytime

2. P may move after 20 days from commencement or after D serves a MSJ

3. Moving party must serve motion at least 10 days before hearing

ii. Affidavits

1. based on PERS KNOWL

2. show affiant is competent

3. set forth admis facts

4. attach sworn copies of docs referred to

iii. party w/o burden at trial may win MSJ by showing opp party “has no reasonable expectation of proving an essential element of its claim or defense”

1. then other side must produce evid to avoid SJ

iv. always include “summary judg is unlikely when intent or knowledge of a party is at issue”

XI. Trial and Related Motions

a. Masters – a person appointed to hear evid and report facts – NOT a judge

i. Role – used to conduct evidentiary proceedings

ii. Reports – in non-jury case, ct accepts his findings of fact unless clearly erroneous

1. in jury case, read to jury and prima facie evid

b. Jury Trial

i. Mass Const preserves right to jury trial in civil case

1. right to jury on legal (not equit) issues

ii. no jury in dist ct unless statute grants it

iii. written demand req’d

iv. once party demands jury tr, can change his mind only if all parties consent

v. advisory jury in equity case

vi. 12 jurors in sup ct (only 6-12 in fed)

1. can proceed w/ as few as 10

vii. verdict NEED NOT be unanimous (5/6 of jurors)

viii. Objections to jury instructions

1. m/b made known to judge before jury begins delib

2. once done, need not object to again immediately before jury retires (unlike fed ct)

c. Motion for directed verdict

i. Same as motion for judg as a matter of law

d. Motion for judg not w/standing verdict

i. Same as renewed MJM

e. Motion for new trial
i. Served w/in 10 days after entry of judg

ii. Unlike fed ct, when damages are excessive or inadeq, ct may ILO of a new trial

1. remittitur – damages so excessive, ct tells P she may accept lower amnt or face new trial

2. additur

a. unconst in fed cts as viol of 7A

f. Motion to alter or amend judg

i. Move to have ct rehear, reconsider, or vacate its judg

ii. Must serve on all parties w/in 10 days of entry of judg

iii. Time for appeal tolled while pending decision

g. Motion to set aside (vacate) judg

i. m/b brought w/in one year of judg

1. for newly discovered evid

XII. Appeals

a. Final Judg Rule

i. General right to appeal final judg of sup ct to interm appeals ct

ii. Beyond that, review by SJC is by cert

b. Civil decisions by dist ct

i. Appeal to appel div of dist ct

ii. From there to appeals ct

c. Appeals filed w/ clerk of trial ct

i. w/in 30 days of final judg

ii. 60 days if state is a party

d. Timely filing of motion for new trial, JNOV, or to alter or amend judgment tolls time for filing appeal

i. Motion to vacate judg does NOT toll

ii. If appellant wrongly files during pendancy of JNOV, etc, he must file again w/in 30 days of judg b/c his untimely appeal filing does NOT exist

XIII. Res Judicata and Collateral Estoppel
a. What is the preclusive effect of a prior judgment on the merits?

i. No effect on PI arising out of MV case from prior decision of small claims ct on the prop dmgs issue

b. Res Judicata

i. You only get to sue on a cause of action (or claim) once

1. you must seek all relief possible under that claim in that single action or you lose the right to go after it later

ii. same claim (arising from the same T or O) against same claimant

iii. case 1 m/b have ended in final judg decided on the merits

1. includes def judg

2. as a rule of thumb, it incl any judg except those based on juris, venue, or indesp parties

3. dismiss for insuf serv of process is NOT on the merits

c. Col Est (Claim Precl)
i. Precludes relit of a particular issue

ii. Req’s

1. final judg

2. same issue

3. issue was essential to the judg in case 1

4. only be used AGAINST one who was a party in case 1

5. used to be only allowed BY a party to case 1

a. but now, monmutual co lest allows nonparty from case 1 to use it if against one who was a party in case 1 AND who had opport to litigate the issue in case 1

