CONTRACTS

I. Vocab

a. Contract – legally enforceable agreement

b. Quasi-Contract

i. P conferred benef on D, and

ii. P reasonably expected to paid, and

iii. D would realize an unjust enrichment if P not compensated

iv. Recovery = NOT K price but the value of benef conferred

c. Bilateral K – when the offer is open as to the method of acceptance

i. Performance or promise to perform

d. Unilateral K – when the offer expressly req’s performance as the only acceptable mode of acceptance

i. Reward, prize, contest

II. Applicable law

a. Common law

b. Art 2 of UCC

i. Applies to the sales of goods

1. service K = common law

2. real estate = common law

ii. Mixed sales of goods AND service

1. general rule is all or nothing

2. this depends on which (goods or service) is the more important/substantial part of K

3. unless

a. if K divides payment according to sales of goods AND service, then you apply UCC to goods and common law to service

c. Art 2A of UCC

i. Applies to leases of goods

ii. Similar to Art 2

III. K Formation

a. Analysis

i. First, look for an agreement btw parties

ii. Then determine whether the agreement is legally enforceable

1. look at offer

2. what happened after the initial offer (termination)

3. then look at who responds to the offer and how (acceptance)

b. Offers

i. Generally, must manifest (words or conduct) a commitment to contract

1. test – whether a reasonable person in the offerEE’s position would believe her assent creates a K

ii. Specific Problems

1. Content of Offer

a. Not req’d to contain all material terms

i. Missing price term

1. sale of r/e = common law = price and description req’d

2. sale of goods = Art 2 = price term not req’d

ii. Vague material terms is NOT an offer under either UCC or common law

iii. Requirements/outputs Ks

1. sale of goods permits quantity term to be the buyer’s requirements or seller’s output as long as exclusive

a. “all,” “only,” “solely”

2. buyer may increase req’s so long as in line w/ prior demands

a. B buys 1000 lbs in each of the first three years and then wants 2000 in the fourth year = invalid

2. Context

a. An advertisement is NOT an offer

i. Except

1. a reward

2. adv specific as to quantity and expressly indicates who can accept

a. “1 fur coat for $10 to the first buyer”

c. Termination of Offers

i. Methods of termination

1. lapse of time

a. time stated or reasonable time

2. words or conduct of OFFEROR – revocation

a. How?

i. unambiguous statement by offeror to offeree of unwillingness or inability to K, or

ii. unambiguous conduct by offeror to offeree indicating unwillingness or inability to K that offeree is aware of

1. making multiple offers to different offerres is not a revocation

b. When? Does revocation become of offer become effective

i. Sent through mail = when received

ii. Cannot be revoked once offer is accepted

c. Offers that CANNOT be revoked

i. Option – promise to keep open supported by payment

1. when no money for option, offeror can revoke anytime even if offer says otherwise

ii. firm offer rule – cannot be revoked for three months (even if promise for six months) if 

1. sale of goods (not real estate)

2. signed, written promise to keep open

a. no consideration necessary

3. party is a merchant

iii. detrimental reliance – offer cannot be revoked if there has been detrimental reliance by the oferee that is reasonably foreseeable

1. subcontractors cannot revoke once GC relies on offer to make bid

iv. start of performance

1. if unilateral, offer revocable once substantially begins (performance – not mere preparation)

3. Words or Conduct of the OFFEREE – rejection

a. Counteroffer – terminates offer and becomes a new offer

i. Distinguish from bargaining which does NOT terminate offer

b. Conditional Acceptance – operates same as counteroffer – terminates

i. “if,” “provided that,” “so long as,” “but,” “on condition that”

ii. watch out for acceptances in the form of acknowledgement forms that state “acceptance is expressly conditioned…” = no K

c. Mirror Image Rule

i. under common law

1. an acceptance that adds new terms is treated like a counteroffer

ii. under UCC

1. a response that adds new terms BUT does not make the new terms a condition of acceptance is an acceptance

2. if at least one party is NOT a merchant, the additional term is merely a proposal

3. if both parties are merchants

a. additional term is not part of the K if it materially changes the offer, or

b. additional term is not part of the K if the offeror objects to the change

4. Death of party prior to acceptance

a. Death or incapacity terminates offer

b. Except

i. Option

ii. Part performance if offer unilateral

d. Acceptance

i. Who can accept?

1. person who knows about offer

a. you have to know about the reward to be entitled to it (otherwise, no mutuality of assent)

2. and to whom it was made

a. offer cannot be assigned

b. options can

ii. Methods of accepting

1. full performance

a. always acceptance

2. start of performance

a. is acceptance of an offer to enter into a bilateral K

i. b/c bi is open to method of acceptance so starting performance is treated as a promise

b. but NOT acceptance to enter into a unilateral K

i. b/c uni req’s performance for acceptance

1. “O offers P $1000 to paint his house.  The offer states that it can be accepted ONLY by performance”

2. performance means completion of performance

a. so, until job finished, O is not contractually obligated to continue to paint

3. offeree promises to perform

a. except 

b. where offer expressly req’s performance for acceptance, and

c. rewards

4. mailbox rule – an acceptance is effective when sent

a. if

i. made in a manner and by means invited, and

ii. offeree has not already sent a rejection

1. revocation and then acceptance

a. mailbox rule

2. rejection and then acceptance

a. if rejection received first, offer revoked despite subs acceptance

b. if acceptance received first, offer accepted even if offeree sent rejection first as long as acceptance arrives first

5. seller sends wrong goods

a. acceptance then breach

i. except

1. accommodation – no breach - as long as seller notifies offeree of intent to accommodate until fulfill order

IV. Consideration

a. What is it?

i. Bargained for legal detriment

ii. MASS: “bargained for legal detriment with benefit”

iii. Id promisor (defendant) and ask what did he bargain for

iv. Id promisee (plaintiff) and ask what detriment did she incur

b. Forms of

i. Performance – doing something not legally obligated to do

ii. Forbearance – not doing something legally entitled to do

1. quitting marijuana is NOT forbearance

iii. Promise to perform

1. exception – illusory promise

a. S promises to sell “unless she changes her mind”

iv. Promise to forbear

v. Past consideration is NOT consideration

1. except

a. expressly requested (by promisor) and expectation of payment (by promisee)

i. H sees L in danger and asks A to save her.  A does it.  Later on, H promises to pay A.

vi. Preexisting contractual or statutory duty

1. doing what you are already legally obligated to do is not consideration for a promise to pay you MORE to do merely that

a. under common law, need new consideration

i. exceptions

1. addition or change in performance

2. unforeseen difficulty so severe as to excuse performance

3. third party promise to pay

b. Art 2

i. No pre-existing duty rule

ii. Good faith is the test for changes in an existing sale of goods K

vii. Part payment as consideration for release

1. promise to forgive balance of debt

a. if debt is past due and undisputed, part payment is NOT consideration for release

i. J accepts ½ of K’s debt obligation as full payment.  He may then sue to collect the balance regardless of what he told K.

b. If debt is not yet due (or disputed), part payment is consideration for release

c. Written promise to pay debt barred by SOL or bankruptcy

i. A written promise to satisfy a debt for which there is a legal defense (such as SOL or bankruptcy) IS enforceable w/o consideration

d. MASS: a seal (wax) is consideration

e. Promissory Estoppel (detrimental reliance) – MOST important consideration substitute

i. Elements

1. promise

2. reliance that reasonable, detrimental and foreseeable

3. enforcement necessary to avoid injustice

V. Lack of Capacity

a. Who lacks capacity to K?

i. infant < 18

ii. Mental incompetent

iii. Intoxicated (if other party has reason to know)

b. Consequences of incapacity

i. Right to disaffirm

ii. Implied affirmation if you retain benefit once you gain capacity

iii. Person w/o capacity is legally req’d to pay for necessities

1. this is NOT based on K law – it is based on quesi-K law

2. only req’d to pay reasonable costs of necessities

VI. SOF defense

a. Is K w/in SOF (MYLEGS)

i. Promise in consideration of marriage

1. promise to do something or refrain from doing something if we marry

ii. Promise of executor to answer for debt of decedent

iii. Promises to creditors to guarantee debts of another

1. not merely a promise to pay if someone else does not – this is a guarantee

2. Main Purpose Exception – if guarantee is really for the benefit (main purpose) of the person making the guarantee and not the one whose debt is being guaranteed, need not be in writing

iv. Service K’s not capable of being performed w/in one year from the time of contract

1. if specific time period stated is MORE than one year, w/in SOF

2. if specific time is more than one year from the date of contract, w/in SOF

a. J claims O hired him on Jan 16, 2006 to perform on Dec 24, 2007

i. Even though actual performance maybe one night, the date of performance was MORE than one year from date of K

3. if it is a task, not a specific time, NOT w/in SOF

a. “capable” means theoretically possible w/ unlimited resources

i. what actually happens is irrelevant

4. entering into a K for life is NOT w/in SOF

v. Transfers of interest in real estate of a term of MORE than one year

1. to sell real estate

2. to sell an easement

3. lease less for one year is NOT w/in SOF b/c not more than one year – otherwise leases of more than one year ARE w/in SOF

vi. Sale of goods for $500 or more

1. leases of goods w/ payments totaling at least $1000

b. How is SOF satisfied?

i. Performance

1. Service K’s – full performance by EITHER party satisfies

a. Lookout for long-term employment hypo w/o writing – employer has SOF defense (no K b/c part performance)

2. Sale of Goods

a. Delivered goods (even partial delivery) satisfies SOF and person attempting not to pay for what was delivered does NOT have a SOL defense

b. Undelivered goods does not satisfy the SOL and person being sued for failing to deliver HAS a SOL defense

c. Specially Manufactured Goods – satisfies SOL as soon as seller makes a “substantial beginning”

3. Transfers of interest in real estate

a. Part performance by buyer of real estate can satisfy SOL if he does any of two of the three:

i. Full or part payment

ii. Possession and/or

iii. Improvements

ii. Writing

1. when NOT a UCC K, writing must contain

a. all material terms

i. who and what

ii. signed by the defendant

2. UCC

a. MUST contain quantity term

b. Signature

i. Usually req’s buyer’s signature

ii. Except

1. if both parties merchants and the party who receives the signed writing and fails to respond to it w/in 10 days satisfies SOF

3. Leases of Personal Prop

a. Writing req’s

i. Must indicate that it is a lease

ii. Describes what is being leased

iii. States the duration of the lease

4. Judicial Admission

a. Person who asserts SOF defense admits there was an agreement but b/c it was not in writing, it fails

c. Other Issues

i. “Equal Dignity Rule” - Authorization to enter into K for someone else

1. authorization m/b in writing if the contract to be signed is w/in the SOF

ii. Contract Modification

1. when do rules of law require written evidence of K modification

a. first, look at the deal WITH the alleged change, and

b. then determine whether the deal WITH the alleged change would be w/in SOF

c. if so, modification m/b in writing

2. if agreement is in writing and requires that all modifications be in writing

a. under common law, K provisions requiring that all mods be in writing are NOT effective – ignore them

b. under UCC, such req’s effective unless waived

VII. Illegality

a. Illegal subject matter – if the subject matter is illegal, the entire agreement is void

i. E agrees to pay V to kill B.

b. Illegal purpose – if the subject matter is legal BUT the purpose is illegal, the agreement is enforceable only by the person who did not know of the illegal purpose

i. E agrees to pay V to kill B.  V contracts for an airline ticket to fly to CA to kill B.  Even though the purpose is illegal, the subject matter (plane ticket) is lawful and airline is entitled to their money.

VIII. Misrepresentation

a. Look for a false assertion of fact (this house has no termites) or concealed facts (carpet over termite damaged area)

b. There is NO requirement for fraud – even an honest but false assertion of fact is grounds to rescind

c. **Look at remedy demanded to tell difference btw K question and torts question

i. if demand is to rescind = K

ii. if demand is $$$ = torts

IX. Duress

a. Physical 

b. Economic

i. Elements

1. improper threat (bad guy)

2. no reasonable alternative (vulnerable guy)

ii. hypo usually has vulnerable guy entering into K for something he needs but agreeing to some other bullshit demands b/c he has no choice – once he gets what he needs, he can get out of the agreement if he can prove he was forced (even just economically forced)

X. Unconscionability

a. Empowers ct to refuse to enforce part or all of a K

b. Test

i. Unfair surprise (procedural), and

ii. Oppressive terms (substantive)

iii. Tested at time of making K

XI. Misunderstanding

a. No K if

i. Parties use material term that is open to more than one reasonable interpretation, and

ii. Each party attaches a different meaning to that term, and

iii. Neither party knows or has reason to know the term is open to more than one interpretation

1. this is the two ships with the same name (Peerless) case = no K

b. if one party knows of mistake, there IS a K and it will be enforced under the terms understood by the non-mistaken party

XII. Mistake of fact existing at time of K

a. Differentiate btw

i. Misunderstanding – focuses on words in K

ii. Misrepresentation – focuses on words before K

b. Mutual Mistake of Material Fact

i. No K if

1. both parties are mistaken, and

2. mistaken fact materially affects agreement, and

a. the subject matter of the agreement is material

b. mistake over the VALUE of the subject matter is NOT material

i. therefore, no mistake defense

3. not a risk that either party bears

c. Unilateral Mistake of Material Fact

i. Generally, not a defense

ii. Except

1. if the other party knows or should know of the mistake, courts generally grant relief to non-mistaken party, or

2. if the mistake is discovered before significant reliance by the other party, cts will generally relieve

XIII. Terms of the K

a. Parol Evidence Rule

i. Overview

1. underlying premise is that final written version of agreement is more reliable than anything said or written earlier

2. exclusionary effect – of written K on earlier or contemporaneous agreements as a possible source of K terms

3. “partial integration” or “complete integration” are usually wrong answer choices

ii. Triggering Facts

1. ct finds that a written K is the FINAL agreement, and

2. an oral statement at the time K was signed or an earlier oral or written statement is later being argued by P should alter the agreement

iii. Purposes of using parol evidence

1. changing the written deal – reformation

a. PER prevents courts from considering earlier agreements as a SOURCE of terms that are INCONSISTENT w/ the terms of the final written K

b. Ct MAY use the earlier discussion (exceptions) when

i. Used to reform due to clerical error

ii. Used to determine whether there was fraud, duress, or misrepresentation

1. if so, K is rescinded

iii. Resolve ambiguities – to EXPLAIN terms in the writing

iv. Partial integration exception – ONLY when the ct finds that K was a partial integration will it permit the additions of terms

XIV. Conduct and Course of Performance to determine K terms

a. General

i. Words of the parties are NOT the only source of K terms

1. courts look to conduct in this order

a. course of performance – same people, same K

i. what has been the conduct of the parties under this K

b. course of dealing – same parties, different but similar K

i. what has been the conduct of the same parties but under different/similar prior K’s

c. custom and usage – different but similar people, different but similar K

i. how does the industry use certain terms used in the K at issue

XV. UCC to determine K terms

a. Delivery Obligations

i. No place of delivery has been agreed upon – seller’s place of business as default

ii. If delivery method specified as “common carrier”

1. shipment K (“FOB seller/seller city”) – seller completes delivery when

a. gets the goods to the common carrier

b. makes reasonable arrangements for delivery, and

c. notifies buyer

2. destination K (“FOB any city other than seller’s”) – seller completes delivery when

a. when the goods arrive to buyer

b. Risk of Loss

i. How much?

1. If on buyer

a. buyer must pay full K price

2. If on seller, buyer has no obligation

ii. Rules

1. agreement – agreement terms control

2. breach – if one party breaches, even if breach has nothing to do w/ damage of goods, the breaching party is responsible for loss

3. delivery by common carrier

a. shifts from seller to buyer once seller completes its delivery obligations (see above)

4. if not expressly covered in agreement, or any breach, or delivered by common carrier

a. look at whether seller is a merchant

i. if so,

1. risk shifts from seller to buyer when buyer receives goods

ii. if seller NOT a merchant,

1. risk shifts to buyer when non-merchant seller TENDERS goods

5. 2A Leases of pers prop

a. generally, risk of loss on lessor

iii. Warranties of Quality

1. Express

a. Look for words that promise something

i. “all steel,” “guaranteed to operate for two years,” seller shows buyer a sample

ii. NEVER anything as ambiguous as “top quality”

2. Implied Warranty of Merchantability

a. Any sale of goods by a merchant who deals in goods of that king includes and implied warranty that the goods are fit for the ordinary purpose for which such goods are used

3. Implied Warranty of Fitness for a Particular Purpose

a. The goods are fit for the particular (special) purpose that buyer intends to use them for

b. Req’s

i. Buyer has part purp

ii. Buyer relies on seller to select suitable goods

iii. Seller has reason to know of buyer’s purpose and his reliance

4. 2A Warranties on Leases

a. generally, lessor of pers prop makes same warranties as a seller

b. “finance lease” – warranties made by supplier to lessor are enforceable by lessee

i. Ford warrants auto that bank (lessor) purchased for the purpose of leasing to lessee

iv. Contractual Limitations on Warranty Liability

1. Disclaimer

a. Eliminates implied warranties (of merchantability and fitness)

i. Express warranties cannot be disclaimed

ii. “as is,” “with all faults”

b. MASS: - “Mass affords greater consumer protection than most states.  In most states, you can disclaim implied warranties with conspicuous language.  In Mass, you cannot disclaim implied warranties on consumer goods.”

i. You can disclaim on commercial/business goods

2. Limitation on remedies

a. Does NOT eliminate warranty, simply limits or sets recovery for any breach of warranty (even for express warranties)

b. General test is unconscionability

i. Prima facie unconscionable if breach of warranty on consumer goods causes personal injury

XVI. Performance

a. Sale of Goods

i. Goods concepts

1. Perfect Tender rule

a. seller is obligated to deliver perfect goods

2. Rejection of goods

a. Rejection must occur before acceptance

b. If goods are less than perfect, the buyer has option to

i. Reject whole or any commercial unit, or

ii. Retain and sue for damages UNLESS 

1. cure, or

a. seller has reasonable grounds to believe that improper tender would be acceptable

i. usually based on prior dealings

b. time for performance has not yet expired 

2. installment contract, or

a. requires or authorizes 

i. delivery in separate lots

ii. to be separately accepted

b. buyer may reject an installment ONLY where there is a substantial impairment in that installment that can’t be cured

3. acceptance

a. once buyer accepts goods, he cannot later reject them

b. payment w/o opportunity to inspect is not acceptance

c. implied acceptance – retention after opportunity for inspection

3. Revocation of Acceptance of the Goods

a. In limited circ’s, buyer can cancel K by revoking its acceptance if

i. Nonconformity substantially impairs vale of the goods, and

ii. Excusable ignorance of grounds for revocation or reasonable reliance on seller’s assurance of satisfaction, and

iii. Revoked w/in a reasonable time after discovery of nonconformity

b. Use this when buyer had possession of goods but didn’t become aware of inadequacies for too long to reject but in time to revoke

b. Payment

i. Can be by any manner current in the ordinary course of business

ii. Seller can demand cash (refuse check)

1. if so, must give buyer additional time to get cash

XVII. Remedies for an Unexcused Performance

a. Nonmonetary Remedies

1. K for sale of real estate

2. K for sale of UNIQUE goods

3. NEVER for K of personal services

ii. Reclamation

1. Right of UNPAID seller to get his goods back

a. buyer must have been insolvent at time it received goods

b. seller must demand goods w/in ten days of buyer’s receipt

c. buyer still has goods when seller makes his demand

iii. Entrustment

1. If owner leaves goods with seller of those goods (for repair, etc) and seller selss it to a bona fide purchaser, that sale cuts off original owner’s rights

b. Money Damages for Breach

i. Measure of Damages

1. Expectation Damages

a. put P in same economic position as if K had been performed

b. MASS: this is THE approach

i. “The courts in Mass consistently look to protect the expectation of the P.”

2. Reliance Damages

a. Put P in same economic position as if K had never happened

3. Restitution Damages

a. Put D in same economic position as if K had never happened

4. Sale of Goods

a. Puts the innocent party where it would have been had K been performed = expectation damages

i. Seller breaches, buyer keeps goods

1. FMV if in perfect cond LESS the FMV as delivered

ii. Seller breaches, seller keeps goods

1. market price at time of discovery of breach LESS K price

iii. Buyer breaches, buyer has goods

1. K price

iv. Buyer breaches, seller has goods

1. K price LESS market price at time and place of delivery

2. Lost Profits

a. Seller is entitled to loss profits when buyer breaches

b. Do NOT be fooled when hypo gives you second sale of goods – seller would have made 2 sales had buyer not breached and is entitled to the lost profit from buyer’s sale

5. Additions and Limitations

a. Incidental damages – costs incurred in dealing w/ breach

i. Always recoverable

b. Consequential damages

i. Damages arising from P’s special circ’s

ii. M/b foreseeable = D had reason to know of special circ’s at time of K

c. Avoidable damages

i. No recovery for damages that could have been avoided w/o undue burden

1. burden of proving and pleading on D

d. Certainty limitation

i. Damages for lost business are based on REASONABLE certainty test

1. C sues D for $100K for breach claiming he would have realized that much but for the breach

6. Liquidated Damages

a. K provision that fixes amount of damages

b. The issue is always validity - whether provision is too high (penalty)

c. Look at damages and decide whether that amount was reasonable at time K was made

XVIII. Excuse of Nonperformance b/c of something that happened AFTER K was made

a. Excuse b/c of other guy’s improper performance

i. General rules

1. damages can be recovered for any breach

2. only material breach by one excuses performance by other

3. whether breach is material is a fact question

a. paint house purple instead of white is material

b. paint 3 of the 10 apartments K for is material

i. exception

1. divisible K – when K provides that P will be paid per unit, breach for nonperformance of only the unfinished units

ii. perfect tender rule – B pays for nothing unless S delivers all and in perfect condition

b. Excuse b/c of failure of a performance condition

i. Performance condition – mutually agreed upon promise modifier

1. language in the K – NOT merely language in a response to an offer

2. that does not create a new obligation

3. merely limits obligations created by other K language

a. S and B K to buy S’s house IF IT is appraised at $100K

i. differentiate w/ “S offers to sell his house to B who responds that he will IF it is appraised at $100K”

1. that is a conditional acceptance NOT a performance condition

4. require STRICT compliance

a. do NOT allow emotions to dictate – this is purely mathematical determination – either it complies or it does not

5. Excusing performance conditions

a. Estoppel – based on a statement by the person protected by the condition BEFORE the conditioning event was to occur and requires a change of position

i. B still wants to buy the house even after it appraises at $75K

1. S is estopped from denying the sale b/c B is the one protected by the condition

b. Waiver – is based on a statement by the person protected by condition AFTER the condition event was to occur and does not require a change of position

c. Excuse of performance by reason of other party’s anticipatory repudiation or inability to perform

i. Anticipatory repudiation

1. unambiguous statement that

2. repudiating party will NOT perform

3. made prior to time that performance was due

a. c/b reversed or retracted so long as there has not been a material change in position by the other party

ii. Inability to perform

d. Excuse b/c of later K

i. Recission (cancellation)

1. BOTH parties agree to rescind K

a. ONLY available if made before one party completes his performance

2. Once effective, no recovery for the unfinished work

a. If made after party completes the work, no recission and non-performing party can be liable

ii. Accord and Satisfaction

1. agreement by parties to an already existing obligation to accept a different performance in satisfaction of the existing obligation

a. C agrees to accept 20 widgets from D in lieu of the $1000 D owes C = accord and satis

b. C agrees to accept $700 in lieu of the $1000 D owes him = NOT valid excuse b/c same consideration

2. once new agreement (accord) is performed (satisfaction), performance of the original obligation is excused

3. if accord not performed, other party can sue on either original obligation or accord but NOT both

iii. Modification (substituted agreement)

1. an agreement by parties to an existing obligation to accept a different agreement in satisfaction of the existing obligation

a. differentiate with accord and satis which make the satisfaction conditioned on (“if”) the accord – here, there is no condition, this is a new K

iv. Novation (substituted person)

1. agreement btw BOTH parties to an existing K to the substitution of a new party (same performance)

a. P Ks w/ O to paint O’s house.  Later, P, O, and X agree that X will do the work instead.

2. excuses the contracted for performance of the party who is substituted for or replaced

v. Delegation

1. does not require the agreement of both parties and does NOT excuse

2. P contracts to paint O’s house but allows X to do the work w/o consulting O.  If X doesn’t perform, O can sue P.

e. Excuse of performance by reason of later, unforeseen event

i. Performance of K duties (other than duty to pay $$$) can be excused

1. req’s

a. something that happened after K formation but before completion of performance, and

b. that was unforeseen, and

c. that makes performance

i. impossible, or

1. objective standard

2. cannot be done – no way at all

ii. impracticable, or

1. subjective standard

2. can only be done w/ extreme and unreasonable expense

iii. frustrates purpose

ii. types

1. damage or destruction of subject matter of K AFTER K

a. if house burns down, P can’t paint it

b. but if house burns down, P can build it if that’s what the K was for

i. look at whether the performance is impossible or impractical after intervening event

ii. if not, no excuse

2. death AFTER K

a. does NOT make a person’s (deceased) contract obligations disappear

b. except

i. party to K who is a special person

1. only V can paint a portrait like V

3. Subsequent law or regulation

a. Later law that makes performance of K illegal – excused by impossibility

b. Later law that makes mutually understood purpose of K illegal – excuse by frustration of purpose

i. Once they make nude dancing illegal, C is excused from his K w/ plastic surgeon b/c the purpose of the surgery was frustrated w/ the new law

XIX. Third Party Problems

a. Third Party Beneficiary

i. Look for two parties contracting with the INTENT of the benefit to a third party

1. where the intended beneficiary is a beneficiary of the promisee, he is a “creditor” beneficiary

2. where the intended beneficiary is a beneficiary of the promisor, he is a “donee” beneficiary

ii. Cancellation or Modifications

1. if third party knows of and has relied on or assented, her rights have VESTED and K cannot be cancelled or modified w/o her consent

iii. Suing

1. donee benef cannot sue promisee

2. creditor benef CAN sue promisee

iv. Defenses

1. if third party sues promisor, promisor can assert any defense he would have had if sued by promisee

b. Assignment

i. Assignment – one of the parties under a K (assignor) transfers her rights to that K to a third party (assignee)

ii. Limitations

1. prohibition – takes away the RIGHT but not the POWER to assign

a. assignment is valid but assignor is in breach

b. “rights hereunder are not assignable”

2. invalidation – takes away BOTH the RIGHT and POWER to assign

a. breach by assignor and NO rights in assignee

iii. Common Law

1. even in a K w/o any limitation on assignment, common law bars an assignment that substantially changes the duties of the obligor

2. assignment of right to payment – does not substantially change agreement

3. assignment of right to contract performance other than right to payment – is a substantial change and therefore not enforceable

iv. Req’s for Assignment

1. no consideration necessary

2. a promise by promisor to collect and then pay to third party is NOT an assignment

3. a promise to assign is NOT an assignment

4. an assignment of a future right is NOT an assignment

a. E assigns his rights to royalties in a book he has not yet written is NOT an assignment

v. Right of Assignee

1. assignee can sue the obligor 

2. obligor has same defenses against assignee that he would have against assignor

3. payment by obligor to assignor is valid UNTIL obligor learns of assignment then he must pay to assignee

4. modifications btw obligor and assignor are valid IF obligor did NOT know of assignment

5. warranties of assignor in an assignment FOR VALUE

a. assignor warrants he will do nothing to impair the value (interfere) of the assignment

b. he does NOT warrant what the obligor will do

i. in other words, he does not guarantee payment by obligor to assignee

vi. Multiple Assignments

1. gratuitous assignments

a. can be freely revoked

i. except

1. not revocable if 

a. it is the subject matter of a writing delivered to the assignee

b. assignee has received some sort of indicia of ownership, or

c. assignee has relied on the assignment in a way that is 

i. reasonable

ii. foreseeable

iii. detrimental

b. LAST IN TIME rule

2. assignment for consideration

a. first assignee for consideration WINS

b. except

i. a subsequent assignee takes priority over an earlier assignee for value only if he both

1. does not know of the earlier assignment, and

2. is the first to obtain either

a. payment

b. judgment

c. novation

d. indicia of ownership

c. Delegation

i. Delegation – party to a K transfers work obligation (duties and burdens only) to third party

ii. Permitted unless either

1. K prohibits delegation OR ASSIGNMENTS, or

2. K calls for very special skills, or

3. person to perform under K has a very special reputation

iii. liability

1. delegating party always remains liable

2. delegatee liable ONLY if she receives consideration from delegating party

a. if delegatee does work for free, she is not liable to anyone

b. if delegatee gets paid for work, she can get sued by the delegating party OR the person contracted w/ the delegating party

